§385.5

changes in these materials will be pub-
lished in the FEDERAL REGISTER.

(b) Matter or materials referenced in
part 385. The matter or materials in
this paragraph are incorporated by ref-
erence in the corresponding sections
noted.

(1) “North American Standard Out-
of-Service Criteria and Level VI In-
spection Procedures and Out-of-Service
Criteria for Commercial Highway Vehi-
cles Transporting Transuranics and
Highway Route Controlled Quantities
of Radioactive Materials as defined in
49 CFR Part 173.403,” January 1, 2004.
Information and copies may be ob-
tained from the Commercial Vehicle
Safety Alliance, 1101 17th Street, NW,
Suite 803, Washington, DC 20036. Phone
number (202) 775-1623.

(2) All of the materials incorporated
by reference are available for inspec-
tion at: Federal Motor Carrier Safety
Administration, Office of Enforcement
and Compliance (MC-EC), 1200 New Jer-
sey Ave., SE., Washington, DC 20590-
0001; and the National Archives and
Records Administration (NARA). For
information on the availability of this
material at NARA, call (202) 741-6030,
or go to: http://www.archives.gov/
federal register/
code of federal regulations/
ibr locations.html.

[69 FR 39367, June 30, 2004, as amended at 72
FR 55700, Oct. 1, 2007]

§385.5 Safety fitness standard.

The Satisfactory safety rating is
based on the degree of compliance with
the safety fitness standard for motor
carriers. For intrastate motor carriers
subject to the hazardous materials
safety permit requirements of subpart
E of this part, the motor carrier must
meet the equivalent State require-
ments. To meet the safety fitness
standard, the motor carrier must dem-
onstrate it has adequate safety man-
agement controls in place, which func-
tion effectively to ensure acceptable
compliance with applicable safety re-
quirements to reduce the risk associ-
ated with:

(@) Commercial driver’s
standard violations (part 383),

(b) Inadequate levels of financial re-
sponsibility (part 387),
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(c) The use of unqualified drivers
(part 391),

(d) Improper use and driving of motor
vehicles (part 392),

(e) Unsafe vehicles operating on the
highways (part 393),

(f) Failure to maintain accident reg-
isters and copies of accident reports
(part 390),

(g) The use of fatigued drivers (part
395),

(h) Inadequate inspection, repair, and
maintenance of vehicles (part 396),

(i) Transportation of hazardous mate-
rials, driving and parking rule viola-
tions (part 397),

(J) Violation of hazardous materials
regulations (parts 170 through 177), and

(k) Motor vehicle accidents and haz-
ardous materials incidents.

[53 FR 50968, Dec. 19, 1988, as amended at 58
FR 33776, June 21, 1993; 69 FR 39367, June 30,
2004]

§385.7 Factors to be considered in de-
termining a safety rating.

The factors to be considered in deter-
mining the safety fitness and assigning
a safety rating include information
from safety reviews, compliance re-
views and any other data. The factors
may include all or some of the fol-
lowing:

(a) Adequacy of safety management
controls. The adequacy of controls may
be questioned if their degree of for-
malization, automation, etc., is found
to be substantially below the norm for
similar carriers. Violations, accidents
or incidents substantially above the
norm for similar carriers will be strong
evidence that management controls
are either inadequate or not func-
tioning properly.

(b) Frequency and severity of regu-
latory violations.

(c) Frequency and severity of driver/
vehicle regulatory violations identified
during roadside inspections of motor
carrier operations in commerce and, if
the motor carrier operates in the
United States, of operations in Canada
and Mexico.

(d) Number and frequency of out-of-
service driver/vehicle violations of
motor carrier operations in commerce
and, if the motor carrier operates in
the United States, of operations in
Canada and Mexico.
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(e) Increase or decrease in similar
types of regulatory violations discov-
ered during safety or compliance re-
views.

(f) For motor carrier operations in
commerce and (if the motor carrier op-
erates in the United States) in Canada
and Mexico: Frequency of accidents;
hazardous materials incidents; acci-
dent rate per million miles; indicators
of preventable accidents; and whether
such accidents, hazardous materials in-
cidents, and preventable accident indi-
cators have increased or declined over
time.

(g9) Number and severity of violations
of CMV and motor carrier safety rules,
regulations, standards, and orders that
are both issued by a State, Canada, or
Mexico and compatible with Federal
rules, regulations, standards, and or-
ders.

[53 FR 50968, Dec. 19, 1988, as amended at 58
FR 33776, June 21, 1993; 72 FR 36788, July 5,
2007]

§385.9 Determination of a safety rat-
ing.

(a) Following a compliance review of
a motor carrier operation, the FMCSA,
using the factors prescribed in §385.7 as
computed under the Safety Fitness
Rating Methodology set forth in appen-
dix B of this part, shall determine
whether the present operations of the
motor carrier are consistent with the
safety fitness standard set forth in
§385.5, and assign a safety rating ac-
cordingly.

(b) Unless otherwise specifically pro-
vided in this part, a safety rating will
be issued to a motor carrier within 30
days following the completion of a
compliance review.

[62 FR 60042, Nov. 6, 1997]

§385.11 Notification of safety fitness
determination.

(a) The FMCSA will provide a motor
carrier written notice of any safety
rating resulting from a compliance re-
view as soon as practicable, but not
later than 30 days after the review. The
notice will take the form of a letter
issued from the FMCSA’s headquarters
office and will include a list of FMCSR
and HMR compliance deficiencies
which the motor carrier must correct.

§385.13

(b) If the safety rating is ‘“‘satisfac-
tory’ or improves a previous ‘‘unsatis-
factory” safety rating, it is final and
becomes effective on the date of the
notice.

(c) In all other cases, a notice of a
proposed safety rating will be issued. It
becomes the final safety rating after
the following time periods:

(1) For motor carriers transporting
hazardous materials in quantities re-
quiring placarding or transporting pas-
sengers by CMV—45 days after the date
of the notice.

(2) For all other motor carriers oper-
ating CMVs—60 days after the date of
the notice.

(d) A proposed safety rating of “‘un-
satisfactory” is a notice to the motor
carrier that the FMCSA has made a
preliminary determination that the
motor carrier is “‘unfit” to continue
operating in interstate commerce, and
that the prohibitions in §385.13 will be
imposed after 45 or 60 days if necessary
safety improvements are not made.

(e) A motor carrier may request the
FMCSA to perform an administrative
review of a proposed or final safety rat-
ing. The process and the time limits
are described in §385.15.

(f) A motor carrier may request a
change to a proposed or final safety
rating based upon its corrective ac-
tions. The process and the time limits
are described in §385.17.

[65 FR 50934, Aug. 22, 2000]

§385.13 Unsatisfactory rated motor
carriers; prohibition on transpor-
tation; ineligibility for Federal con-
tracts.

(a) Generally, a motor carrier rated
“‘unsatisfactory”’ is prohibited from op-
erating a CMV. Information on motor
carriers, including their most current
safety rating, is available from the
FMCSA on the Internet at http:/
www.safersys.org, or by telephone at
(800) 832-5660.

(1) Motor carriers transporting haz-
ardous materials in quantities requir-
ing placarding, and motor carriers
transporting passengers in a CMV, are
prohibited from operating a CMV in
motor carrier operations in commerce
beginning on the 46th day after the
date of the FMCSA notice of proposed
‘“‘unsatisfactory’’ rating.
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